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ABOUT THIS GUIDE

This guide is intended as a general guide

aimed at overseas companies highlighting
the legal issues in connection with setting
up business in Denmark. It is not the in-
tention to provide comprehensive legal
advice on applicable laws or other issues
in connection with conducting business in
Denmark. You should seek specific pro-
fessional legal advice before taking any
steps to establish a business in Denmark.
This guide has been prepared by a team
of Danish lawyers from MAQS Law Firm.
Our aim is to reflect the legal position as
at 1 November 2007.

HOW THIS GUIDE WORKS

The guide considers the various business
vehicles you may wish to set up in Den-
mark and aims to address some of the
main considerations that may be of inter-
est, such as staff, premises and intellec-
tual property rights. The guide also deals
with the regulatory and business frame-
work, how profits and tax are treated and
it will also deal with insolvency and litiga-
tion matters. The web links in this guide
provides further information in English
regarding the various topics dealt with
below.

We endeavour to answer a number of
frequently asked questions. Inevitably,
you may require further information with
regard to some topics or you may have
specific concerns and questions, which
cannot be addressed in this guide. Please
contact us if you require any further assis-

tance.



MAQS Law Firm is a leading Scandina-
vian law firm, providing legal services in
all areas of corporate and commercial law
with particular focus on international
transactions. The firm has been placed in
the top category of Danish legal advisers
by independent observers and is ac-
knowledged as a cutting-edge practice in
a number of practice areas. The firm’'s
office in Denmark is situated in Copenha-
gen. The firm also has offices in Stock-
holm, Gothenburg and Malmo (Sweden),
Warsaw (Poland) and Tallinn (Estonia).
Therefore MAQS Law Firm is one of few
Danish law firms committed to the devel-
opment of business in Scandinavia and
the Baltic region, which is one of the dy-
namic growth areas in Europe.

Contact Details
Lars Lokdam, Advokat / Partner
Phone: +45 33 12 45 22, Copenhagen

E-mail: lars.lokdam@dk.mags.com

Increased international co-operation and
the pace of technical developments are
creating new industries and the ever-
changing demands of the business world
presents a challenge to businesses.
Changes may create opportunities, but
may also increase the uncertainty about
the laws and regulations applicable to that
business. Legal advisers have a crucial
role to play in identifying issues and as-
sisting their clients to exploit opportunities
effectively. MAQS Law Firm is continu-
ously developing new, more effective
ways to deliver high quality legal and
commercial advice to its clients within all

practice areas of significance to business.
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Copenhagen

Contact name: Lars Lokdam, Partner
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Pilestreede 58

DK-1112 Copenhagen K

Tel. +45 33 12 45 22
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PL 00-113 Warsaw
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DENMARK — A COUNTRY WITH POSSIBILITIES

Why invest in Denmark?
Denmark is in many ways a country with great possibilities, and you stand a good chance of
investing successfully in Denmark. Among others the reasons to this are the facts that,

Denmark is a country with political
stability and a very well functioning
public sector.

Denmark is an internationally ori-
ented society with a flexible labour
market, e.g. short terms of notice
and high education standards.

There is high industrial productivity
and profitability, and Denmark has
one of Europe’s most efficient distri-
bution systems, according to the Lo-
cal Airport Authority, OAG, and IATA
figures.

Denmark has a world class IT and
telecom infrastructure and is among
the world leaders in wireless com-
munications, the Internet and new
media.

It has an ideal geographical location
in relation to Scandinavia and the
Baltic Sea Region.

The workforce is competitive, with
good language skills, and there is
sophisticated personal and industrial
IT usage.

The managerial skills are suited for a
global high-tech economy.

Denmark has an excellent innovation
and entrepreneurial climate.

Copenhagen Capacity
WwWw.copcap.com

Invest in Denmark Agency
www.investindk.com

The Danish Chambers of Commerce
www.commerce.dk

The Danish Trade Council
www.eksportraadet.dk

The Royal Danish Ministry of Foreign
Affairs
www.um.dk

The Export Directory of Denmark
www.danishexporters.dk

The Official Danish web side (in Eng-
lish)
www.denmark.dk

Baltic Sea Region Investment Promo-
tion Agencies
www.balticsearegion.com

The Investment Agency for Greater
Copenhagen
WwWw.copcap.com

Confederation of Danish Enterprise
www.di.dk




LEGAL STRUCTURE

Commercial objectives, the extent of
proposed activities, tax considerations
and business structures would be key
factors behind any decision to estab-
lish a business in Denmark.

Having decided to set up business in Den-
mark, you would need to determine whether
to:

1. Set up business on your own.
2. Acquire an existing business.
3. Enter into business with others.

Setting up business on your own
Should you choose to set up a busi-
ness on your own, you would have the
option of establishing a branch (filial)
or forming a separate Danish subsidi-
ary.

Branch or subsidiary?

The branch of a foreign company, although
not a separate Danish legal person, must
keep its own accounts and its profits would be
taxed in Denmark. Profits would also be tax-
able in the foreign company of which it is part,
but in the UK for example, tax paid in Den-
mark is deductible.

The Danish tax authority may audit the branch
and the foreign company in order to assess
the branch's taxable profit. If, however, you
form a subsidiary, the tax authority would not
be permitted to audit the parent company.

Setting up a Danish subsidiary

A Danish subsidiary would normally be set up
as a company limited by shares (“limited com-
pany”) (aktieselskab) with one or more share-
holders (who may be individuals or legal per

sons). The shareholders' liability would be
limited to the amount invested in the company.

A limited company may be public or private.
The shares of a public company may apply for
its shares to be listed on the stock exchange
or offer the public at large to issue or acquire
shares or other securities. The minimum is-
sued share capital required for a private com-
pany would be DKK 125,000 (EUR 17,000)
and for a public company DKK 500,000 (EUR
67,500).

A limited company is a legal person, which
means that it can own property, enter into
agreements and employ staff.

Setting up a limited company including regis-
tration can be done in a few days.

Are there any restrictions on the choice of
name?

A limited company may be given any name
that is not too similar to that of an already
existing company or trademark, provided the
name is not offensive.

How should the board of directors be or-
ganised?

A public company must have at least three
board members and a managing director. A
private company may have only one manag-
ing director. At least half of the board mem-
bers must reside within the European Eco-
nomic Area (EEA).

The managing director and the board would
be responsible for the management of the




limited company's business and organisation.
There are no mandatory rules regarding the
frequency of board meetings. The board
would be responsible for:

Issuing written instructions on how work is
to be divided within the board and be-
tween the board and the managing direc-
tor.

Ensuring that taxes are paid in time.
Ensuring that the annual accounts are
prepared and filed with the authorities.
Reporting any changes of the information
kept in the official registers.

Controlling that the managing director is
conducting business according to instruc-
tions

Ensuring fraud prevention.

Establishment of insurances.

Who is authorised to represent the com-
pany?

The board of directors would be authorised to
sign on behalf of the company. The board of
directors may appoint one or more persons
within the board or who are employers as
authorised signatories of the company.

What is the role of the managing director?

The board may appoint a managing director.
In a public company, a managing director
must be appointed. He or she must reside in
the EEA, unless the government or a govern-
ment authorised body allows otherwise, and
would be responsible for the day-to-day man-
agement of the company, enjoying a manda-
tory right to represent the company in such
matters.

When can a shareholder, director or man-
aging director be personally liable?

A director or managing director would be liable
for damages if they intentionally or negligently
cause damage when performing their duties.
The director or managing director may also be

liable for any loss or damages suffered by a
shareholder or other person by reason of a
breach of the provisions of the Companies
Act, the applicable annual accounts legislation
or the memorandum and articles of associa-
tion of the company. Any shareholder, who
intentionally or by gross negligence, causes
damage to the company, another shareholder
or person by co-operating in the breach of the
Companies Act, applicable annual accounts
legislation or the memorandum and articles of
association could also be held liable. If two or
more persons were liable for the same dam-
age, they would be jointly and severally liable.

Setting up a branch office (filial)

A branch would be a part of a foreign com-
pany with its own independent administration
in Denmark. In court proceedings, the foreign
company would be treated as being Danish.

The branch must be managed by a managing
director, who would be responsible for its
business activities. The managing director
must be resident within the EEA, unless the
government or a government authorised body
allows otherwise. The managing director
would sign on behalf of the branch and
thereby the foreign company. A branch must
be registered in the Danish Commerce and
Companies Agency (Erhvervs- og Selskab-
sstyrelsen) and the managing director would
be responsible for making the application.

The branch must keep its own accounts. The
provisions governing book-keeping and ac-
counts for Danish limited companies would,
with some exceptions, also be applicable to
foreign branches in Denmark.

May the owner or the managing director of

a branch become personally liable?

The owner of a branch would be personally
liable for its debts. Persons who are commit-



ting a breach of applicable laws may be liable
for damages.

Buying a Danish business

When acquiring an existing business
in Denmark, you could either purchase
its shares or its business assets. If the
existing business is conducted through
a limited partnership (kommandit-
selskab), or a branch (filial) you could
only acquire the business assets. This
guide would however concentrate on
share purchase.

How are shares transferred to the buyer?

The ownership of shares would be transferred
when the parties have entered into a binding
agreement on the transfer of shares. In order
to exercise ownership rights, the buyer must
receive the original share certificates and be
entered as the registered owner of the shares
in the company books.

Are there any restrictions on the transfer of
shares in limited companies?

As in most other countries, shares may be
freely transferred and there are no restrictions
on foreign ownership of shares. The only per-
mitted restriction on free transferability would
be pre-emption rights where the articles of
association provides that shareholders or
other persons shall be entitled to purchase
shares which have been transferred to a new
owner. This provision would be common in
companies with few owners. Free transferabil-
ity of shares may also be limited by an agree-
ment made between the shareholders but
these agreements would only be binding on
the parties concerned. An acquisition, which is
contrary to a contractual restriction on the
transfer of shares, would not prevent the
buyer from exercising his rights in the com-

pany.

Can an insider freely sell and purchase
shares in a limited company?

Denmark has extensive legislation regarding
an insider's right to sell and purchase shares.
Generally, the regulations would apply to se-
curities normally traded in an organised mar-
ket place. The definition of an insider is wide
and would cover, for example, directors, the
managing director, executive employees and
close advisors to the company. An insider who
commits a breach of the regulations may face
a fine, imprisonment and the forfeiture of any
financial gains.

Setting up business with others

Rather than establishing a fully owned
subsidiary, you may want to set up
business in cooperation with a local
partner. This can be done directly by
establishing a joint venture, a limited
company, a partnership or a limited
partnership; or indirectly by the ap-
pointment of a commercial agent or a
distributor or by setting up a network
of franchisees.

Joint ventures

Many companies in lack of sufficient capital,
skill or market knowledge to break into a new
market would prefer to establish a joint ven-
ture or other strategic alliance. Joint ventures
would have no legal status of their own but
could be organised as limited companies or
partnerships. The choice of organisation
would depend on commercial as well as tax
considerations. A joint venture must address
all major issues by way of a shareholders’ or
partnership agreement, including initial and
future funding, management structure, intel-
lectual property rights, distribution of profits
and termination.



In the event the joint venture is set up as a
limited company, it would be subject to the
applicable company legislation.

Conducting business as a partnership

If two or more persons decide to run a busi-
ness, together they have established a part-
nership. There are two types of partnerships:
partnerships and limited partnerships. In a
limited partnership the liability of at least one
of the partners would be limited to the amount
the partner has invested in the partnership.

The partners may be foreign citizens and do
not need to be resident in Denmark or the
EEA. There is no obligation to appoint a man-
aging director or an accountant. If no partners
in a trading or limited partnership are

resident in Denmark, a person authorised to
accept service in Denmark must be appointed.

Generally, the partnership agreement would
regulate the shares in income of profits and
losses. Where a partnership agreement is
silent in this respect, profits and losses are
divided equally between the partners. The
partners are taxed on the partnership's profits.

Appointment of a commercial agent

If you have only limited knowledge of the Dan-
ish market, the first step of setting up business
would normally be the appointment of an in-
termediary, be it either a commercial agent or
a distributor.

While the parties to a distributorship agree-
ment enjoy the freedom of contract, an agency

relationship is governed by the Danish Com-
mercial Agency Act.

The Agency Act is partly mandatory, including
provisions protecting the commercial agent
with regard to period of notice prior to termina-
tion and payment of indemnity upon termina-
tion of the relationship.

The potential rights for the commercial agent
to claim an indemnity upon termination (if and
to the extent that certain qualifying conditions
are met) may be considered a disadvantage
for a company that wants to start up export
into Denmark. However, there are certain
advantages from operating through a com-
mercial agent: in particular, the establishment
of close and direct customer contact and the
ability to control reselling prices without having
to worry about competition law. As long as the
commercial agent operates as an intermediary
without assuming any financial obligations, the
legal construction between a supplier and the
commercial agent is not influenced or prohib-
ited by competition law.

If the commercial agent is a physical person,
he may also claim indemnity in case of old
age and/or poor health which reasonably pre-
vents him from performing his duties. Also in
case of death of a commercial agent, a claim
of indemnity may be raised.

There is a grey zone between self-employed
commercial agents and employed sales peo-
ple. In case of ordinary employment, the prin-
cipal will have to pay national insurance con-
tributions, tax payments and holiday pay-
ments. To avoid this, the principal must en-
sure himself that the commercial agent is truly
independent and self-employed.

Appointment of a distributor

As an alternative to commercial agents, you
may want to appoint a distributor who buys the

-10-



account for reselling into the market. When
appointing a distributor, the parties enjoy the

freedom of contract without having to worry
about protective mandatory legislation.

The Danish Commerce and Companies Agency
www.eogs.dk

The Danish Financial Supervisory Authority
www.finanstilsynet.dk

When appointing a distributor, competition law
applies, in particular the Commission Regula-
tion 2790/1999 on vertical restraints.

Franchising or selective distribution

As alternatives to appointing an intermediary,
be it a commercial agent or a distributor, the
setting up of a franchise system or selective
distribution could be considered.

The establishment of a network of franchisees
or select distributors implies a more direct
establishment on the market at the retail level.
Such an establishment should be limited to
business concepts that are well structured and
highly developed for the local market condi-
tions.

Danish legislation includes no statutory legis-
lation regarding these distribution systems.
Only general statutory provisions and competi-
tion law aspects need to be considered.

A franchisee is someone who has been
granted a right by a franchiser to use certain
intellectual property rights, in exchange for
direct or indirect fees, for the purpose of mar-
keting particular goods or services.

There are no specific laws in Denmark in re-
spect of distributors and franchisees. General
statutory provisions would apply and the par-
ties should therefore draft their own agree-
ments on the terms and conditions of their
relationship.

-11-



STAFFING YOUR BUSINESS

The terms of a contract of employment
in Denmark would be dictated by law,
collectively bargained agreements and
individually negotiated agreements.
Contracts of employment in Denmark
are subject to a number of mandatory
provisions under statutes and collec-
tive agreements. These provisions are
designed to protect employees and
regulate, for example working hours,
holidays, dismissal, unfair dismissal
and dispute resolution. You may con-
sider the appointment of an agent,
distributor or franchisee as an alterna-
tive to setting up business on your
own and employing your own staff

Compared to other countries Denmark
is considered to have a flexible labour
market where it is reasonably easy to
execute redundancies, and the state is
supporting and assisting people made
redundant.

General

How are executive employees affected?

The mandatory rules would not apply to ex-
ecutives, i.e. managing directors. Officers
holding these positions would usually repre-
sent the employer in employment matters and
are therefore treated separately. The contracts
of the executives may be freely negotiated
and many of the statutory provisions and col-
lective agreements mentioned below would

not apply.

Can foreigners be employed to do work in
Denmark?

Any citizen of a state within the EEA may work
in Denmark without a work permit. An em-
ployee from outside the EEA must have a

work and residence permit in order to work in
Denmark.

Protection of Employment

It is mandatory to issue an Agreement of Em-
ployment outlining all essential terms and
conditions.

The provisions of the Act of Salaried Employ-
ees are mandatory in respect of all employ-
ees, except executives, and contain rules
regarding the terms and termination of em-
ployment. A contract of employment would
normally continue for an indefinite period (in-
definite term contract) until terminated with
notice period

The statutory minimum notice period for the
employer or the employee (as the case may
be) would be one month. The employee may
however be entitled to a longer notice period
depending on the length of service. The
maximum notice period would be six months.
The employee would be entitled to wages and
other employment benefits during the notice
period.

An employee may only be dismissed on rea-
sonable grounds (and for fair and objective
reasons). These reasonable grounds would
include redundancy and reasons related to the
individual employee. Notice of dismissal must
be in writing and contain certain information.
The dismissal notice must be delivered or sent
by registered mail to the employee in person.
If the dismissal relates to the conduct of the
employee, the notice must be given within a
certain time limit.

Summary dismissal (immediate termination of
employment) may take place only where the

-12-




conduct of the employee constitutes gross
misconduct.

The working environment

It would generally be recognised in Denmark
that a healthy work environment is best
achieved by the co-operation between em-
ployers and employees. Employers are under
a duty to create a proper working environ-
ment, ensure that employees are protected
from injuries or damage to health and comply
with health and safety legislation.

Equal opportunities

Employers must comply with antidiscrimina-
tion legislation, which make it unlawful for an
employer to discriminate on the grounds of
sex, ethnic origin, disability or sexual orienta-
tion in connection with recruitment, promotion
and pay. Employers may be liable to pay
compensation if they commit a breach of
these laws.

Collective agreements

Trade unions would play an important role on
the Danish labour market. A collective agree-
ment is made between a trade union and an
employer or employers' organisation. Some
statutory provisions may be varied by collec-
tive agreements.

Collective agreements form the basis for co-
operation in the workplace and would regulate
the contents of the contracts of employment,
especially for the Blue-Collar Workers.

The employee would always be represented
by the trade union. The employer may also be
represented by an employers' association.
Trade unions must be consulted regarding all
major issues and changes, including expan-
sion, reorganisation, closing of or cutbacks in
operations transfer of a business, recruitment
policy and working hours. If the employer
would fail to consult, the trade union is entitled

to demand that such consultations take place.
Trade unions would have no veto, but could
substantially delay important business deci-
sions.

Are the employees entitled to board
representation?

The employees have the right to appoint two
representatives on the board of directors if the
company has 35 employees or more. The
position of the employee directors of the board
would essentially be the same as that of other
directors and they hold the same responsibili-
ties.

Holidays

Minimum holiday entitlements and holiday pay
are regulated by law. An employee would be
entitled to statutory holiday with pay after
completing the first year of employment and
therefore the holiday taken in the second year
would be the entitlement earned in the first
year. The year in which holidays are taken
would be referred to as the holiday year and
would commence on 1 May and end on 30
April. The minimum holiday entitlement would
be five weeks per year. Holiday is either held
with normal salary paid or if the employment
would terminate before the employee has held
its earned holiday, the employee would re-
ceive a payment accrued as 12.5 percent of
the income the previous year.

Maternity leave

Employees who are giving birth to a child have
a statutory right to take maternity leave. In
short, the leave starts 4 weeks before birth
and ends 14 weeks after birth. During the
leave, a mother is entitled to half the salary of
which half is paid by the state. A father is enti-
tled to 2 weeks of leave. These are the normal
minimum rules of maternal leave. Additional
grants are offered in accordance with law and
collective agreements and absence work up to
1 year.

-13-



Pensions

Employees would receive retirement pensions
(national pension and national supplementary
pension) from the Danish National Insurance
Office. This would be paid from retirement (the
retirement age would normally be 65) for the

rest of the employee's life. However, it would
be common practice for the employer to pay
an insurance premium for a supplementary
pension for salaried employees (ITP), em-
ployment group life insurance (TGL) or indus-
trial injuries insurance (TFA).

www.udlst.dk

www.di.dk

The Danish Immigration Service

Confederation of Danish Industries
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PROPERTY AND ENVIRONMENTAL LAW

Land may be either leased or owned
under Danish law. The statutes appli-
cable to leases and purchase of land
are generally designed to protect the
tenant or the purchaser of land.

The operations of a business may be
subject to environmental laws regard-
ing pollution and hazardous sub-
stances. In some cases the environ-
mental legislation would require that
the operations of the business must be
notified to the relevant governmental
body or that permits or licences be
obtained.

Lease of premises

Several rules regarding leases are mandatory
and are generally designed to protect the ten-
ant. A tenancy agreement does not have to be
in writing, unless the tenant or the landlord so
wishes. A tenancy agreement may be entered
into for a specified or unspecified period.
Where the duration of the tenancy is not
specified, the agreement may not be termi-
nated by the landlord. Extensive lease agree-
ments are common.

No written notice would be necessary for a
contract entered into for a specified period.

Purchase of land

Purchase of land in Denmark would be fairly
uncomplicated compared to many other coun-
tries. Information on all properties, including
the owner's identity, is kept in the Land Regis-
try by the courts.

The agreement must contain the purchase
price, identification of the land, name of pur-
chaser and seller, and a declaration of transfer
from the seller to the purchaser. The pur-
chaser must register the purchase in the offi-
cial land registry and pay stamp duty. Pur-
chase of property for habitation or vacation
home requires permission from the Justice
Dept.

What are the seller’s obligations?

If the land that is being purchased would fail to
meet expectations or the terms of the pur-
chase agreement the buyer may be entitled to
reduction of the purchase price or to rescind
the agreement. The buyer must notify the
seller of any such claim as soon as possible
after the buyer reasonably could have noticed
the problem and always within 20 years after
obtaining access to the property.

The rights of the buyer may appear generous,
however in practice a buyer could not make
any claim for faults he should have noticed on
any reasonable inspection of the property prior
to the purchase. The obligation to inspect
would be onerous and a buyer would therefore
generally use the services of a surveyor to
carry out the inspection.

Environmental law

The most important statutes on the environ-
ment are included in the Danish Environ-
mental Protection Act of 1973, (Miljgbeskyt-
telsesloven), the Danish Environmental Liabili-
ties Act of 1994 (Miljgerstatningsloven) and
the Contaminated Soil Act of 2001 (Jordfo-
rureningsloven), which to a great extent are

-15-




enforced through licensing requirements as far
as hazardous environmental activities are
concerned.

When is a licence required?

Some polluting activities require a licence.
Even if a licence is not required by law, there
may be an advantage in voluntarily applying
for one. As long as the licence is valid, the
operator is, in principle, entitled to operate a
business according to the licence provisions.
This means that the operator may, as a rule,
rely on the provisions of the Environmental
Protection Act concerning protective meas-
ures (cf. next paragraph).

What are the standard provisions concern-
ing protective measures?

The above-mentioned acts impose standard
provisions on protective measures. Every
operator of a polluting or otherwise environ-
mentally hazardous activity must comply with
those provisions, whether or not the activity
requires a permit.

The issue of liability for damages caused by
pollution can be split into three periods:

1) Pollution before 1 January 2001
According to the Environmental Protection
Act and the appurtenant set of rules, liability
is, as the main rule, to be based on fault.
Generally speaking, this means that in the
event of a company’s violation of a rule or
non-compliance with an enforce-
ment/prohibition notice or failure to observe
normal duty of care, the company may be
held liable for damages caused by pollution.

2) Pollution after 1 July 1994
If the pollution is related to companies
bound for authorisation and listed in a sepa-
rate annex to the Environmental Protection
Act, the Act provides a statutory objective
basis for the establishment of liability for

damages - i.e. notwithstanding fault —
which applies to environmental authorities,
neighbours and other injured parties.

It should be noted that the Environmental
Protection Act only applies to the compa-
nies and activities listed in the separate An-
nex to the Act.

3) Pollution after 1 January 2001

According to the Contaminated Soil Act, ob-
jective liability today applies to companies
and public authorities notwithstanding fault.
It is noteworthy that objective liability ap-
plies to private companies and public au-
thorities whereas liability in respect of pri-
vate persons still relies on fault.

What about responsibility after the busi-
ness has closed down?

The provisions on protective measures con-
tinue to apply after an operation has closed
down. This may lead to an obligation to clean
up the premises, including contaminated land.
As a general rule, however, claims are statute-
barred after 20 years, except claims according
to the Environmental Liabilities Act which are
not state-barred till after 30 years.

Can anyone besides the operator be held
responsible?

The basic principle of “the polluter pays” ap-
plies in Denmark as in other EU Member
States. According to this principle, only the
polluter is liable for pollution taken place be-
fore 1 January 2001. However, it is advisable
to be extremely careful when taking over a
business and/or land on which a polluting
activity has been carried out.

According to the Contaminated Soil Act and
after 1 January 2001, an enforcement notice
on a company in operation is binding on a
subsequent operator, if at the time of taking
over the company the operator knew or should
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have known that the enforcement notice had
been served. As a consequence, the subse-
guent operator is obliged to comply with an
enforcement notice or a prohibition notice if he
was in bad faith as to the issue of the en-
forcement notice or prohibition notice.
Furthermore, an enforcement notice may be
held in force in respect of subsequent owners
of a polluted property subject to the following
conditions:

if the property is a company in operation,
i.e. it has not closed down,

if prior to the take-over of the company,
notice had been given that an enforce-
ment notice would be served - or an en-
forcement notice had been served and

the enforcement notice had not been
complied with,

the seller had not complied with en-
forcement notices issued, irrespective of
an injunction or a restraining order,

at the time of taking over the company,
the buyer knew or should have known
that notice had been given of the issue
of an enforcement notice or that an en-
forcement notice had been issued,

the buyer has taken over the company
from someone who was or might be-
come obliged to comply with an en-
forcement notice.

www.mst.dk

www.kms.dk

The Danish Government's web site on sustainable development

The National Land Survey of Denmark
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HOW DANISH LAW PROTECTS YOUR IP RIGHTS

The system for the protection of intel-
lectual property rights is well-
developed in Denmark. Business
names, trademarks, inventions and
designs can be protected from com-
petitors by registration. The intellectual
property rights mentioned above may
often be licensed, however, there are
no specific laws governing licensing.

Denmark is a signatory to most inter-
national conventions regarding intel-
lectual property rights.

What happens if intellectual prop-
erty rights are infringed?

Sanctions for the infringement of intellectual
property rights would vary between different
types of intellectual property. In most cases
infringements would give rise to both criminal
and civil liability. The means of preventing
infringements in Denmark were recently im-
proved by the introduction of a new act which
confers upon the holder of intellectual property
rights the power to carry out civil law searches
of premises (infringement investigation), in-
cluding searches for counterfeit goods, in
order to secure evidence. If there are reason-
able grounds for suspecting that someone has
committed an infringement, the court may
order a search for objects or documents
deemed to be of importance to the proceed-
ings.

Patents

A patent would protect technical inventions
and provide its owner with the exclusive right
to exploit the invention for a certain time. Pat-
ents would be protected against competitors
by registration.

The right to a patent would belong to the in-
ventor or his successor(s) in title. The Patent
and Trademark Office may only grant patents
after application and registration. An applica-
tion must contain a full description of the in-
vention, including any drawings, a claim of the
invention that the applicant wants to protect
and an abstract, etc. The Patent and Trade-
mark Office would conduct an initial formal
examination of the application. The applicant
would receive a preliminary finding from the
Patent and Trademark Office stating whether
the invention may be patentable.

A patent may only be granted in respect of a
new invention. The requirements in Denmark
are the same as for European patents, i.e.
they are based on the principle of absolute
novelty. In general, the patent shall be granted
for any invention which could be applied in
industrial use, is new and would involve an
inventive step. The maximum duration of a
patent would be 20 years from the application
date.
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Trademarks

Trademarks would be protected against com-
petitors by registration or if the trademark is
well known among its users.

Exclusive protection of trademarks may be
obtained either by registration in the Patent
and Trademark Office or by the proprietor
establishing that the mark is well known
among the users. It would take up to half-a-
year to register a trademark. The require-
ments for making an application for the regis-
tration of a trademark would be as follows: a
combination of words, letters or numerals,
drawings, symbols, etc, a declaration of the
goods or services and a list of the classes for
which protection are required. The Patent and
Trademark Office would examine whether the
application complies with formal requirements,
such as classification, the trademark's distinct-
iveness and any potential conflict with prior
trademarks, names, trade names etc. Anyone
could object the application within two months
from the day when the application was pub-
lished. The duration of the protection would be
indefinite but subject to renewal every 10
years. A trademark registration may be can-
celled if the trademark has not been used for
the last five years and the registrant is unable
to show any valid reason for not having used
the trademark.

Copyright

The types of works that copyright would pro-
tect are literary works, e.g. novels, newspa-
pers and computer programs and artistic
works, e.g. paintings, drawings, photographs,
sculptures and works of architecture etc.
Copyright is an unregistered right.

The protection of copyright would not depend
upon formal procedures. The work would be
protected by copyright as soon as it is created
and is sufficiently original. There would be no
official action to take in order to protect copy-

rights. The author's work would be protected
when it is created. The author may assign his
financial rights to his work but not the moral
right, which would always remain with the
author. Copyright protection would normally
last during the author's lifetime plus 70 years.
In respect of neighbouring rights, such as
rights of performers, producers of sound re-
cordings and broadcasting organisations, the
protection would last for 50 years from the day
of creation.

Designs

Protection could be available for products
resulting from its aesthetic aspects or its or-
namentation. A design refers to the appear-
ance of the whole or a part of a product result-
ing from the features of the lines, contours,
colours, shape, texture and/or materials of the
product itself and/or its ornamentation. The
registration of designs would normally protect
against competitors. Designs meeting certain
requirements may also benefit from protection
even without prior registration (unregistered
Community Designs). A design would be pro-
tected by law to the extent that it is new and
has individual character.

An application for registration at the Patent
and Trademark Office should contain, inter
alia, personal details about the applicant, an
indication of the products in which the design
is intended to be incorporated or to which it is
intended to be applied to and illustrations of
the design. Applicants would be permitted to
combine multiple variations of the same de-
sign in a single application. The Patent and
Trademark Office would assess whether the
application complies with formal requirements.
Apart from that, the Patent and Trademark
Office would only examine whether the design
for which protection is sought falls within the
definition of design and that it is not contrary
to public policy or accepted principles of mo-
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rality. If the application is accepted, it would be
open to objection for two months.

Registered designs would be protected for 5
years and renewable for another two five-year
periods. Denmark is signatory to the Paris
Convention and the Locarno Agreement.

Confidential information and trade secrets
Confidential information and trade secrets are
governed by the Protection of the Marketing
Act, which prohibits abuse and disclosure of
trade secrets and associated activities e.g.
corporate espionage and unauthorised com-
mercial use. Corporate espionage would be
punishable by imprisonment, but unauthorised
commercial use would only give rise to civil
liability in the form of damages. The law does
not, however, remove the necessity of confi-
dentiality agreements between business par-
ties.

The Danish Patent and Trademark Office
www.dkpto.dk
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THE BUSINESS ENVIRONMENT

When doing business in Denmark, you
would be affected by general business
regulations such as the Sales of
Goods Act, the Contracts Act, the
Competition Act and the Data Protec-
tion Act. This chapter summarises the
general principles of these statutes.

Principles of contract law

Danish law would not impose any for-
mal requirements on the formation of
contracts. Almost any contract could
be oral. The courts would interpret
contracts subjectively and look behind
the strict wording in order to determine
the intention of the contract parties
when they entered into the agreement.

The general principles of contract law are set
out in the Contracts Act, which includes provi-
sions governing the formation of contracts,
powers of attorney and the voidability of con-
tracts.

How is a contract formed?

There are no formal requirements for the for-
mation of a contract. Offers, acceptance and
contracts may be made orally in most cases,
but of course a written contract would be ad-
visable. Unless otherwise stated or agreed, an
offer in writing would be binding during a rea-
sonable length of time. Terms of acceptance,
which differ from the offer, or late acceptance,

would generally be treated as new offers,
which are capable of acceptance or rejection.

When is a contract void?

A contract may be void by reason of duress,
fraud or unreasonableness. A contract may
also be held unenforceable if its enforcement
would be deemed unfair or unreasonable.

How is a contract interpreted in Denmark?

When interpreting contracts, Danish courts
would take a subjective approach looking
behind the strict wording of the contract in
order to determine the intention of the parties.
It is a fundamental principle of Danish contract
law that the intentions and beliefs of the par-
ties determine the contents of the contract. If
an agreement does not expressly regulate a
certain matter, statutory provisions may be
implied into the contract in order to fill the gap.

What happens if a contract is incompatible
with statutes?

Contract provisions, which are incompatible
with mandatory statutory provisions, would be
void. The whole agreement may be void if the
relevant provisions constitute the essence of
the agreement.
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Sale of goods and supply of ser-
vices

Commercial parties are free to deter-
mine the terms and conditions of sale
of goods and supply of services in
Denmark. If an agreement for the sale
of goods does not expressly regulate a
specific issue, the provisions of the
Sale of Goods Act would be implied.
There are no specific provisions re-
garding the supply of services, except
to consumers, and it would therefore
be important to ensure that an agree-
ment covers all the key issues.

In case of sale of goods, the parties are free to
determine the terms and conditions of the
agreement. Where an agreement does not
govern a particular issue, the following general
principles would apply:

— The seller would be under an obligation to
deliver goods in accordance with the
agreement as to the type, quantity, quality
and other properties of the product. The
goods must meet the normal standard
which the buyer would reasonably regard
as satisfactory and must be delivered on
time.

— The buyer shall pay for the goods upon de-
livery. If the price is not specified in the con-
tract, the buyer shall pay what would be
reasonable taking account of the nature
and condition of the goods, the market price
prevailing at the conclusion of the contract
and other relevant circumstances.

— If a delivery date has not been specified, the
goods shall be delivered within a reason-
able period after the purchase. The risk of
loss in the goods would pass from the seller
to the buyer when the buyer has collected
the goods. If someone other than the seller
would transport the goods to the buyer, the

risk will pass when the goods are handed
over to the carrier.

— If the seller does not deliver the goods on
time, the buyer could demand performance
in accordance with the agreement. If the
delay would constitute a material breach of
the contract, which the seller anticipated or
ought to have foreseen, the buyer would be
entitled to terminate the contract. The buyer
may also be entitled to damages. Unless
the seller has been negligent, the damages
would be limited to direct damages.

— If the seller delivers defective goods, the
buyer could demand remedy at the expense of
the seller. The seller has a right to remedy the
defective goods in order to avoid sanctions
other than damages. If the seller fails to rem-
edy the defective goods, the buyer would be
entitled to a reduction of the purchase price in
proportion to the defect. The buyer could can-
cel the delivery if the defect is material to him
and the seller ought to have foreseen this. The
seller may also be liable for damages. Unless
the seller has been negligent, damages would
be limited to direct damages.

In case of supply of services, the agreement
would determine the rights and obligations of
the parties. If there is no agreement, or if the
agreement does not regulate a specific matter,
the provisions of the Sale of Goods Act would
be implied in order to determine the rights and
obligations of the parties.

Dealing with consumers

Several statutes must be considered
when dealing with consumers. All such
statutes are drafted in order to protect
the consumer to a reasonable extent
and are therefore consumer friendly.

A European Community directive on distance
contracts was recently implemented in Den-
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mark. A distance contract would mean any
contract concerning goods or services con-
cluded by means of distance communication
or during a visit by the seller e.g. to the home
of the consumer. The seller must give the
consumer the following information: the name
and address of the seller; the main character-
istics of the product or the service; the price
including all taxes; the cost of delivery; the
means of payment and delivery; and the right
of the consumer to withdraw from the agree-
ment. The information must be provided be-
fore the agreement is entered into and also
when the seller confirms the order of the con-
sumer. The consumer would have the right to
withdraw from a purchase agreement for
goods within two weeks from receiving the
goods and may cancel a purchase agreement
for services within two weeks from the conclu-
sion of the agreement. Where the right of
withdrawal has been exercised, the seller
must reimburse any payment made by the
consumer.

The Danish Consumer Agency
www.fs.dk

Marketing

Marketing must be fair and proper.
The obligation would be on the busi-
ness to prove that its advertisements
are not misleading or unfair in any re-
spect.

The Danish Marketing Act is generally appli-
cable to businesses and is supplemented by
special regulations regarding the marketing of
specific products, e.g. drugs, tobacco and
alcohol. The Act would prohibit all unfair or

improper marketing. Unfair marketing would
include marketing which is unethical, e.g. in-
trusive, aggressive or which exploits fear.
Misleading information regarding price or the
characteristics of the product would also be
prohibited. The business may be fined if it
would breach the provisions of the Marketing
Act. The Danish Marketing Act is more restric-
tive than EC Law.

Product liability

The Product Liability Act provides that
a manufacturer, importer or supplier
would be liable for damages suffered
by a consumer caused by defects in a
product. The provisions of the law are
implemented by a European Commu-
nity directive and are mandatory.

A person would be entitled to damages if he
suffers personal injuries caused by a defective
product. If the product is intended and used
for consumer purposes, compensation shall
also be paid where the product causes dam-
age to property. There would be no compen-
sation available for damages caused to the
product itself. The manufacturer, importer or
supplier would not be liable to pay damages if
either:

1. the defect did not exist in the product when
the product was sold,

2. the state of scientific and technical knowl-
edge when the product was sold was not
such that the defect could have been dis-
covered or,

3. the defect is attributable to compliance with
any mandatory requirements imposed by a
public authority.

Competition

The Danish Competition Act contains
two  prohibitions;  anti-competitive
agreements or arrangements and
conduct, which amounts to an abuse
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of a dominant position. There may
also be an obligation to notify concen-
trations (acquisitions and mergers) to
the Competition Authority. The Act is
closely modelled on the equivalent
provisions of European competition
law. Case law from the Commission
and the European Court of Justice
would be taken into account when ap-
plying the Danish Competition Act.

Anti-competitive agreements or arrangements
may be exempted from the application of the
Act if the undertaking can show that the bene-
fits of the agreement or arrangement outweigh
the negative effects on competition.

Certain types of agreements would however
benefit from block exemptions. A business
may, at its own risk, assess whether an
agreement would fall within the terms of a
block exemption and thereby be exempted
from the prohibition.

In the event of an infringement, an undertak-
ing may be ordered to terminate the infringe-
ment and be liable to pay a fine. In addition,
agreements or clauses in agreements, which
infringe the prohibition against anti-competitive
agreements or arrangements, are void. A
business may also be liable to pay damages
to third parties.

The Competition Act also contains rules gov-
erning concentrations of undertakings, which
would include mergers and the acquisition of
control by the purchase of assets or shares in
another business. A joint venture, which per-
forms all the functions of an autonomous eco-
nomic entity on a long-term basis, could also
constitute a concentration for the purposes of
the Competition Act. A concentration must be
notified to the Competition Authority where,

a) the combined aggregate annual turnover in
Denmark of the undertakings concerned is at
least DKK 3.8 billion, and at least two of the
undertakings concerned each has a turnover
in Denmark of DKK 300 million or more, or

b) at least one of the undertakings concerned
has a combined aggregate annual turnover in
Denmark of DKK 3.8 billion or more, and the
combined aggregate worldwide annual turn-
over of at least one of the other undertakings
concerned is more than DKK 3.8 billion.

The undertakings concerned are generally the
merging undertakings or the business acquir-
ing control and the business over which con-
trol is being acquired. A concentration should
be notified by the merging parties or the party
or parties acquiring control.

The Competition Authority may prevent a con-
centration if it finds that the merger is likely to
have long term, adverse effects on competi-

tion.

The Danish Competition Authority
www.ks.dk
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Data protection

Danish law on data protection is mod-
elled on EU law and therefore equiva-
lent to the laws in other EU member
states. The provisions are mandatory
and intended to protect the person to
whom the data relates.

What is data?

Data would be defined as all kinds of informa-
tion which directly or indirectly relates to a
living individual and which is being processed
and includes an expression of fact or opinion
about the individual. Sensitive personal data
may include information about the individual's
racial or ethnic origin, political opinions,
health, sex life and criminal convictions.
Stricter rules would apply to the processing of
sensitive personal data.

What is processing of data?
Processing is defined as any operation carried
out on personal data.

How should data be dealt with?

Anyone processing data must comply with
certain principles. The data must be lawfully
processed, treated in accordance with good
practice and processed for a limited purpose.
Furthermore, it must be adequate and rele-
vant, correct, not excessive and not kept for
any longer than necessary.

How can data be processed lawfully?

The main rule is that data can only be proc-
essed lawfully if the individual has given his or
her consent.

What happens if data is not processed
lawfully?

If data is processed unlawfully, the persons
responsible may be fined or imprisoned. They
may also be liable to pay damages to the indi-
vidual.

The Danish Data Protection Agency
www.datatilsynet.dk
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PROFITS AND TAX

Profits and Tax

Company residence and territoriality

Unlimited tax liability

A company is subject to full tax liability if it is
incorporated in Denmark and has its statutory
seat in Denmark. Furthermore, a company
incorporated outside Denmark is subject to full
tax liability, if it has its effective management
in Denmark. Effective management is
determined on the basis of the place of the
day-to-day business decision making.

Generally, a company resident in Denmark is
no longer subject to corporate tax on its world-
wide income and gains.

Limited tax liability

Foreign companies can be subject to limited
tax liability either through a branch or a
permanent  establishment or  through
withholding taxes on certain types of Danish
source income.

Due to Danish anti-avoidance tax rules, a
permanent establishment of a foreign group
company may be re-classified as a permanent
establishment of another foreign group
company, if the foreign group company is
considered a transparent entity under foreign
tax rules.

Permanent establishment

Non-resident companies conducting business
in Denmark  through a  permanent
establishment (e.g. a branch) are subject to
tax on all income attributable to or received
from the establishment. In addition, non-
resident companies are subject to tax on
income from real property in Denmark. Non-
resident companies are obliged to file a
Danish tax return to declare such income.

Company Tax rate

Taxable income — including capital gains — is
subject to a corporate tax of 25%. The tax rate
is identical for public limited companies,
private limited companies and permanent
establishments.

Danish income subject to withholding tax

Certain types of payments to non-residents
are subject to Danish withholding tax, which
may be reduced according to a double taxa-
tion treaty.

Dividends

Dividends from Danish subsidiaries can be
distributed without withholding tax at 28%
provided that:

a) The parent company qualifies as a com-
pany under Danish rules and

b) the parent company is an EU resident or

c) the parent company has owned 10% (15%
until 1 January 2009) or more of the Dan-
ish subsidiary in an uninterrupted period of
at least one year and

d) the dividends are distributed during this
period of time.

Royalties

According to Danish law, withholding tax must
be paid on all royalties for the use — or the
right to use — patents, trademarks, designs or
models, plans, secret formulas or processes
or information concerning industrial, commer-
cial or scientific processes.

Tax losses

Tax losses may be carried forward indefinitely.
Certain restrictions exist on the sale of a com-
pany with tax losses.
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CFC taxation

A Danish parent company is subject to CFC
taxation on profits from Danish or a foreign
subsidiary in the following situation:

a) The Danish parent company controls the
subsidiary, and

b) CFC derived income amounts to more
than 50% of the total tax liable income,
and

c) the subsidiary is considered conducting
mainly financial business, and

d) the subsidiary’s financial assets exceed
more than 10% of the company’s total
assets.

The consequence of CFC taxation is that the
Danish holding company is taxable of a pro
rata share of the Danish/foreign company’s
income, irrespective of the rules in a double
taxation treaty, if any.

Compulsory Danish joint taxation

As for income years starting 15 December
2004 or later, Denmark has introduced the
principle of territoriality for companies, replac-
ing the principle of taxation of the worldwide
income.

Group companies subject to Danish taxation
and Danish permanent establishments of for-
eign group companies and their real property
in Denmark are now subject to compulsory
national joint taxation in Denmark.

Foreign permanent establishments or real
property of Danish group companies are,
however, not included in the compulsory joint
taxation (unless comprised by a few specific
rules on e.g. CFC income). Likewise, foreign
subsidiaries are not included in the compul-
sory joint taxation.

The definition of a “group company” is similar
to the definition in the Danish Financial State-
ments Act or the International Accounting
Standards.

Voluntary international joint taxa-
tion

A group company may choose to enter into
voluntary joint taxation with foreign group
companies and foreign permanent establish-
ments and/or real property, respectively. The

foreign ultimate parent company of the group
makes the choice.

Taxation of individuals

Territoriality and residence

Danish tax legislation distinguishes between
full tax liability for resident individuals and
limited tax liability for non-resident individuals.

Citizenship does not affect tax liability.

Residents are taxable on their worldwide in-
come and capital gains.

Residents are liable to gift tax.
There are no wealth taxes in Denmark.

Non-residents are taxed only on income and
capital gains deriving from sources in Den-
mark.

Expatriates with high salaries

A special legislation relates to foreign employ-
ees working temporarily in Denmark. When
certain conditions are met, foreign employees
may choose to be taxed at a flat rate of 25%
of their gross salary income after the 8% so-
cial payments, cf. below.

General rules for taxation of individu-
als

In the gross personal income, social payments
at 8% are deducted before the calculation of
tax, cf. below.

Personal allowances

A deduction from the income tax is granted as
a personal allowance. The personal allowance
amounts to DKK 41,000 (2008), and it is ad-
justed annually based on the indexation.

State income tax

A state tax at the rate of 5.48% (2008) is im-
posed on the total taxable revenue.
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The total amount of personal income and posi-
tive capital revenue in excess of DKK 279,800
(2008) for a single taxpayer and of DKK
559,800 (2008) for a married couple is taxed
at a rate of (5.48+6)%.

Personal income in excess of DKK 335,800
(2008) plus positive net capital revenue is
taxed at a rate of (5.48+6+15) %.

Local income tax

Church, local and county rates and taxes are
levied at flat rates. The rates are determined
each year by the local authorities and vary for
the different municipalities. The average is
33.5% (2008) including a health tax rate at 8%

The total local and state tax cannot exceed
59% (excl. church tax).

The tax rates for non-residents subject to lim-
ited tax liability are identical to the state tax
rates for resident individuals together with a
fixed local tax rate.

Dividend and capital gains on shares are
taxed with a rate between 28% and 45%.

Inheritance tax

Inheritance from a deceased person, who was
resident in Denmark or had certain assets in
Denmark at the time of his/her death, is sub-
ject to inheritance tax.

The inheritance tax is a flat rate of 15% of the
value exceeding DKK 255,400 (2008) and is
calculated on the basis of the value of the
whole estate.

An additional tax of 25% is levied on the val-
ues received by recipients who were not
closely related to the deceased. Thus, the
total effective tax rate is 36.25%.

Gift tax

Individuals who are closely related to the do-
nor can receive gifts without tax, if the cumula-
tive value of all donations for one calendar
year does not exceed DKK 56,800 (2008).

A child’s or a stepchild’s spouse can receive
gifts without tax, if the cumulative value of all
donations for one year does not exceed DKK
19,800 (2008).

Gifts between spouses are tax-free, but a
marriage contract is required.

The gift tax is a flat rate of 15%.

VAT

Denmark applies the system of VAT estab-
lished by the European Union.

Denmark imposes VAT on imports and tax-
able deliveries of goods and services at a rate
of 25%.

A number of business activities are exempted
from paying VAT. The most important ones
are within: hospitals, medical and dental care,
insurance, banking and certain financial activi-
ties.

The Danish Tax and VAT Authority
www.skat.dk
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or_its_creditors. An application can only be

INSOLV Iér tgi\(the company is insolvent. A

A limited company can be declared
bankrupt or may enter into liquidation.
It cannot be wound up in any other
way. Other legal entities, such as trad-
ing and limited partnerships, can also
be declared bankrupt or enter into lig-
uidation. The procedure is broadly the
same for all legal entities. When bank-
ruptcy or liquidation is finalised, the
legal entity ceases to exist. To avoid
bankruptcy, a company may seek an
arrangement with its creditors.

Restructuring of companies

Denmark has a system similar to 'Chapter 11’,
which offers a chance for companies with
financial problems to resolve them without
being declared bankrupt. An administrator is
appointed by the District Court to handle day-
to-day management as well as the arrange-
ment with creditors and the restructuring of the
company. Under this system, a final composi-
tion may be imposed on the company and its
minority creditors. In some circumstances a
voluntary arrangement may be made with the
creditors.

Liquidation

A company can enter into liquidation after a
decision by its owners or, in some cases, by a
court. Regardless of who makes the decision,
a ‘liquidator’ is appointed. The liquidator will
turn the company's assets into cash, pay all
outstanding debts and distribute the remaining
amount to the owners, upon which the com-
pany is resolved.

Bankruptcy

How is a company declared bankrupt?

A court declares a company bankrupt after
hearing an application made by the company.

A company is insolvent when it cannot pay its
debts as they become due and when this in-
capacity is not just temporary.

Who takes responsibility for the company
after it is declared bankrupt?

When declaring a company bankrupt, a court
will appoint a receiver of the bankruptcy es-
tate. The receiver becomes the only person
entitled to represent the estate. The receiver is
obliged to realise all the company's assets. If it
is beneficial, the receiver is entitled to carry on
the bankrupt estate's business for a limited
period. The receiver investigates the cause of
the bankruptcy, examines whether the com-
pany has violated the law and audits the com-
pany's books. When the assets are realised,
the receiver pays the creditors. Creditors' right
to receive payment for their debts depends on
their respective priority rights.

What are the responsibilities of the part-
ners, board directors and managing direc-
tor?

The partners or the board members and man-
aging director must assist the receiver and
inform him of all the company's assets and
debts. They must also swear that the receiver
has been informed of all assets and debts to
the best of their knowledge.

How does bankruptcy affect measures
undertaken before the company is de-
clared bankrupt?

Normally, any actions taken by the company
before it is declared bankrupt are unaffected
by the bankruptcy and the company's rights
and obligations apply to the bankruptcy estate.
In certain cases, though, the receiver can
reclaim assets disposed of by the company
before being declared bankrupt, if the disposal
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was not made in the ordinary course of busi-
ness.

How is the bankruptcy proceedings final-
ised?

When all information has been gathered and
all assets realised, the receiver drafts a sug-
gestion on how the cash will be distributed
among creditors. When the court has adopted
the receiver's suggestion, the cash is distrib-
uted and the company ceases to exist.

DISPUTE RESOLUTION

A dispute may be settled in court or by arbitration. Arbitration clauses would be
common in business-to-business agreements. Undisputed claims may be quickly

settled by a summary procedure.

Litigation and arbitration

Arbitration would be widely used in the com-
mercial arena in Denmark. Many business-to-
business agreements would include an arbi-
tration clause and would also be common in
standard-form contracts. Most of the arbitra-
tion proceedings would be conducted in ac-
cordance with the Danish Act on Arbitration
and Copenhagen Arbitration.

In the event the parties in dispute have not
agreed to settle the matter by way of arbitra-
tion, the dispute would be resolved in court.
The courts may assist the parties in reaching
a settlement of the dispute and may also ap-
point a mediator. If the parties cannot reach
settlement, the court would resolve the matter.

Arbitration and court proceedings are normally
instituted by written submissions from both
parties followed by a preliminary hearing. Writ-
ten preparation of the case may, if necessary,
continue after the preliminary hearing. Once
the case is prepared the arbitrators, or the
court, will hear the case at a final hearing.

The arbitrators, or the court, would then pass
their judgment. If the case has been tried by
the court, the party who is dissatisfied may
appeal the judgment.

One of the major differences between arbitra-
tion and court proceedings is that court pro-
ceedings are normally conducted in public
while arbitration would be private. In addition,
arbitration would usually provide a quicker and
more expedient way of dealing with a dispute
than court proceedings, because the parties
cannot appeal the decision of the arbitration
tribunal. Arbitration would, however, be more
expensive than a court action, because the
parties would be responsible for the fees of
the arbitrators.

Danish Institute of Arbitration (Copenhagen Arbitra-

tion)
www.denarbitra.dk
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FOR MORE INFORMATION

We hope that the information in this guide has proved useful in providing a brief overview on how to set up
business in Denmark, the alternatives open to companies and their rights and obligations when conducting
business in Denmark. Should you require further information with regard to any of the matters dealt with in
this guide or if you have specific concerns or questions, please do not hesitate to contact us.

Lars Lokdam, Advokat / Partner
Phone: +45 33 12 45 22, Copenhagen
E-mail: lars.lokdam@dk.mags.com

MAQS Law Firm, Copenhagen
Contact name: Lars Lokdam, Partner
Pilestreede 58

DK-1112 Copenhagen K

Tel. +45 33 12 45 22

Fax +45 33 93 60 23
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